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son Reqve tad the right of appeal|ment of horse bets at officialjable at the Committee's office| evidence in connection there- 
—_—_——_— 2 action of the Commis-! licensed betting parlors.” in Washington. with.” 














+} 


ul other than 


tribunals courts, 
chiefly the state railroad com- 
missions who then begin- 
ning to set rates. At first only 
a few of the Court could be in- 
terested, But the difference be- 
tween a court and those com- 
missions, not to say any other 
tribunal, finally impressed a ma- 
jority. A railroad commission of 
that period did lack the dignity 
of a court of law. And when the 
bar finally got the attention of 
the Court, it was so impressed 
with that lack of dignity that 
it was willing to scrutinize the 
result the commission had reach- 
ed as well as the methods it had 
adopted. Due process of law took 
on a new and larger meaning. 
The decision ot commission 
could be set aside on the merits 
because it was arbitrary, unjust, 
or 


were 


a 


unreasonable. 
The case of 
waukee & St. 
be taken as 


Up to that 


the Chicago, Mil- 
Paul‘ in 1890 may 
the turning 
time the 


point. 


O dominant 


attitude of the Court—if we 
throw out the Dred Scott case, 
as we must—is fairly expressed 


by the dissent in that case, which 
was respectable, Bradley, 


& Lamar, and quite ex 


Gray 
plicit 


“Ty e YY Po we 
Due proce qaoes not 


always require a court. It mere- 
ly requires such tribunals and 


proceedings as are proper to 


the subject in hand... .” 

“It is complained that the de- 
cisions of the board are final 
and without appeal. So are the 


decisions of the courts in mat- 
ters within their 
There must be a final tribunal 
somewhere for deciding 
question in the world. Injustice 


jurisdiction. 
every 


may take place in all tribunals. 
All human 
imperfect 
commissions 
Whatever 


institutions 
as. well 
legislatures. 
has juris 


are 
courts 
and 
tribunal 


as 


diction, its decisions are final 
and conclusive unless an ap- 
peal is given therefrom. The 
important question always is 


what is the lawful tribunal for 


the particular case? In my 
judgment, in the present case, 
the proper tribunal was the 
legislature, or the board of 
commissioners which it creat- 


ed for the purpose.” 
Since 1890 we all 
happened, Not 
orders, ordinances, 
sions, boards, and municipalities, 


know what 


ley 
only 


1as 





of commis 


but statutes of all kinds have 
been declared invalid on their 
merits under the provisions of 


due process. It is not necessary 
to retell the story. The Court got 
itself more and more involved 
in what Whitehead calls, “the 
unbridled rat lism f the 


10n alls 


t 
) 





(Continued on page 3, col. 1) 
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? ? _ ; Ss 
i = 41s ; ‘ I 
lk t | 
6.3 k Fr 1 
I ral Power ¢ 
‘ 1 4 U.8 ”) t 
1 te bd s 3 t sac s at | 
609-10, and in Dr v. Edis Light & 
bans to any o7 U.S it+1: and the 
yuite unj ij remarks of Black and Mur 
phy in ¥ kers v. U.S., 88 Led. at 292 
Frankfurter's quite justifiable dissent 















Page Two 


NEW JERSEY LAW JOURNAL, THURSDAY, OCTOBER 5, 1944 


67 N. J. L. J. Index p,, 











“5. 7 








DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 





GIFTS—INSURANCE — A valid 
gift of an insurance policy may 
be made by delivery of the 
policy even though the policy 
provides that a change of 
beneficiary may only be made 
by formal application to the 
insurer. 

ESTATES—Administratrix need 
not account for proceeds of a 
policy made payable to the 
estate where decedent made a 
gift of the policy to her during 
his lifetime. 

Digested from an opinion by 
Lewis, V. C., rendered September 
27, 1944. N. J. Prerogative Court 
In the matter of the appeal ¢ 
George J. Chryssikos, etc. For 
appellant: George F. Losche. For 
respondent: Sher & Sher. Sidney 
Sher of counsel 


f 
P| 


This is an appeal from a decree 
of the Bergen County Orphan’s 


Court overruling certain excep- 
tions to the account of the 
administratrix herein. The ac- 
count as filed, set forth that she 


received no property or assets 


whatever of the estate 
Appellant contends the admin- 
istratrix failed to charge herself 


with the sum of $12,252.47 re- 
ceived by her as the proceeds 
of an insurance policy payable 
to the executors or administra- 


tors of deceased. 


The administratrix contended, 


and the proofs amply support 
her contention, that deceased 
had made an effective gift of 


the policy to her during his life- 
time. 


If the gift was valid, the pro- 
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ceeds were her persqnal property 
and there was no need. for her 
to account for it. 

The provision in policy 
that no change in beneficiary 
shall be made except by formal 
application to the insurer 
the protection of the insurer and 
a valid gift of 
made without notice 
surer. Likewise, tl t 
decedent continued to claim an 


the 


ls ior 
the policy may be 


to the in- 








lle & 
Barre ( 
Reck Dail ( en- 








Thereafte Oo 

ced ) +} ‘ 

the medium 

s Co pera Ass i ) 
k failed to mee $ pay- 
ments to the Cooperative and as 
result this suit was stituted 
on the bond. The defe vas 
wo fold, (1) that the Coopera- 
tive was not a “produce en- 
titled to the protec E 

bond and (2) that the ) 
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upon which the milk was sup- 
plied was illegal because it pro- 
vided for a rebate or kick-back 
to Reck contrary to R. S. Ap- 
pendix A 8-84. 

From the judgment which was 
entered in favor of the plaintiff 
defendant appeals and 
the same two grounds as grounds 
versal. 


argues 





As t 


o the first ground, Chapter 





82 Laws of 1939 on which this 
receive disability benefits under | action j; based states “any dair 
the policy does not prevent aloo perative association organ- 
valid gift of the principal that | ized under any law of this state 
was his intentior yr any other state and engaged 
The court reviews the evidence /in th state in the handli: f 

on the question the « this state as hereir 

gift and concurs in the f in j is declared to be a 

of the Orphan's Court tl} de-/dealer or producer withi 

cedent had made a lid if | meaning of tl ict as the board 

the policy proceeds to adminis-|may determine.” And R. S. Ap- 

tratrix. Accordingly there aS | pendix A:8-82 refe to coopera- 

no need or reason for the admin- | tive is “producer co-operative 

istratrix to report the ame I i ciat 

her account, as estate property) 4 weint 
Appeal dismiss¢ sy Reck - 

and = not 

CONTRACTS — The mere fact ere fact " 
that an illegal contract has ( is f will 1 
been entered into will not 2 f defe 1 a ) 
necessarily defeat an action to | re f alue the good 
recover the value of goods}! ished ere er. Bea g 
furnished thereunder. !min d t tk Milk C 1A 

—Agreement to give illegal re-; “2 sed ne } ¢ I 
bate or kick-back to milk deal-| Producers, it would be co 
er will not defeat the producer s| 5 | e and di S 
right to recover for the milk | (tent S ce noia 
sold to the dealer. illegal t force- 
Digested fi y bi oo os =a sapere 
oe ‘ , ¢ e a pen quite o 

Colie, J., rendered Septe er 14 P , ‘ he offs ; 

1944. N. J. Court Er! and ia ‘ 

Appeals. Willard H. Allen, Si Affirmed wit! 


LANDLORD AND TENANT—The 


provision of the Emergency 
Price Control Act relating to 
eviction do not apply unless 
the relationship of landlord 
and tenant was_ established 
and existed. 


—A co-tenant in possession with- 








suant to the requiren out agreement with all the 
R. S. 4:12-4 it executed a bond other co-tenants is not a ten- 
n the amount of $5,000 as ant covered by the Emergency 
} é end a Price Control Act. 
su ru fT 
= ; | Dice a ir 
ant condal ea € ay- | " 
; B an, C. J., renc 1 Septe 
! | U Lit [ 
: . | 14 44.N. J.C yf Err« 
who supplied k. O . ; ; 
; . d Ap Maier v. Maie1 
ully Reck D ed . - te ‘ ot 
- lt.-re J. Cheste Mas- 
milk di 
f Fo de - Sal- 





This ype quest 
lidity an order ¢ 
Chance ward 
certain dwellin 
The ) 
Ww) yarties 
thers as tenants in co 
A} 18, 1941, the 

















parties in In teres 
defenc ere 
pre ses were sold by 
Maste as directed, and the sale 

is er confirmed. Complain- 
ant was the purchaser. On De- 
cember 7, 1943 he exhibited his 
deed to defendant and demanded 
possessi Possession being re- 
fused, complainant applied for 
ind ob the order now 
under r ev 

Defe nt contends the order 
should be set aside because it is 
said it runs counter to the 
Em«¢ Price Control Act 
ind regulations issued pur- 
suant thereto. 

It is ged and not denied, 

time of the filing of 
partition, the prem- 


ccupied. Thereafter 
defendant entered 
sion by arrangement with the 
executors of his grandfather's 
estate, through whom the parties 
ired the property, and paid 
his rental to such executors. It 
is not disputed that the letting 


into 


posses- 











without the knowledge or 









































































































consent of complainant and it|complainant and defe., 
is clear that title to the property| formed a corporati n | } Due I 
was not in the executors but in|manufacture of hosic 
the several co-tenants. Shortly thereafter the “ont 
Defendant contends he was|/ran into difficultie . 
not in possession as a co-tenant | sulted in the defends:.. mee" 
but as a tenant of the owners|the plaintiff from : B 
by virtue of his agreement of |January 10, 1938. De 
letting with the executors. But/a Bill in Chance , 
under the facts, the executors|plaintiff attem; : 
were not the agent of complain- | damage in the plant 
ant. No relationship of landlord and to 
and tenant ever existed between the busines 
the defendant and all of the co-|same, and agitat 
tenants and hence the Emerg-|ees. Based on this B 
ency Price Control Act does no -y injunc 
app The office of the Price 
istrator ter entertain- 
statement of the acts 
both sides, voided the regis- 
ra n or tne tenancy 
The order for possess S 3 
affirmed. 
MALICIOUS PROSECUTION — 
The gist of malicious prosecu- : 
tion is the institution of an|/he had a notic 
action maliciously and with-/ va t} rest 
out probable cause. }the bill served 
MALICIOUS ABUSE OF PRO- | ° re S 
CESS—The gist of this type!29, 1938, b 
of action is the use by the| parties, the rest 
defendant of the processes of , cated and the Bil 
a court for an illicit and per- April 22, 1940 
verted purpose. l ¢ d i 
MALICIOUS PROSECUTION —/ receiver appointed 
DAMAGES — In action for The basis of 
malicious prosecution of a4|j- that the chal 
civil suit, plaintiff must show |. — - I 
he was arrested without cause ee nas 
or made to suffer special |*°“ Mice 
grievance other than ordinary | ©20n\ 9€ maintail 
expense of his defense. g il su 
Digested from an opinion by|‘“ a — 
Brogan, C. J., rendered - ss - 
ber 14, 1944. N. J. Court et begat ores 
and Appeals. Schneider el- | *encant ae 
i : : ; ested hou 
ler. For pltf.-applt mas J.| ; 
Kennedy. For deft.-resp.: Aar | — vais a 68 é 
Heller — ody 
| diffe from ¢ 
This is appeal from a judg- l to he rdinar 
i . The c defense 
( rged the defend ant | | Ther o Sas 
US SE The ee oH 
. | c 5taty 
peacgpasnny hye er clits lo Plaintit 
aS One Mail u * ; 3 
nN é id a I Imes > - wep 
Sad m™ = & ° 
A slilaii is ADC ) SS d e I ete ad } 
They are not synonymous. Mali-], 
IS aDUSE proces , state t 
¢ It is ¢ 
Se defe 
*¥ } < 
é ; wes : 
TI urt | 
< e appe T 
j (Continued on 
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icultie 
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:  MDue Process Of Law 


ied from page 1) 





y of this self re- 
lucydides said: “Of 
ations OI power, re- 
esses man most.’” It 
1 better basis ever 
The definitio I a 


nat imposed Dy Nis 


the later Middle 
rationalism, 
says, “I mean tl 


avenue of 








have to have one 
ie AAA 
the Court th 
a pitch, w 
that Stone and with 


case The 


as SoU 


s and Cardozo, said, 
k upon our own 
power is our own 
restraint. For the 
inwise laws from the 
‘<s appeal lies not to 


it to the ballot and 
esses of democratic 


Court and 
isly did not mean to 
eal to the ballot and 


cannot, 


; of democratic gov- 


are left with self 
that all there is to 


il law, a sheer effort 


> must be more tl 





is its basis, wh 


that a court can 
Do they just have 


to themselves? 





tne exercl 


er, when properly 


declare a constitu- 








The check upon the } 
e, by the Constitu- 
his own conscien- 


Ml en 


tious and informed convictions; 
and since he has the duty to 
make up his own mind and 
adjudge accordingly, it is hard 
to see how there could be any 


ther restraint.” 
But all that brings us right back 
ationalism, more or less un- 


or else it means nothing 


Where it is the decision of 
ther court that is appealed 
the Court respected the 

result and went into only the 
rocedure. The Court deferred 
) the decision of a court which 


had gone about its business in 


ne same way the Court itself 
d have gone about it. If 
there had been notice, and a 





hearing, at which the defendant 
had confronted the _ witness 
against him, had an opportunity 
to present his own witnesses, had 
counsel, had not been brow- 
ceaten or forced to incriminate 
himself, well and good, the re- 











sult could be accepted with 
confidence. There was no need 
self restraint. And if all the 
other tribunals by which a man 
could be deprived of his life, 
liberty, or property, including 
had acted with the 
same procedure, no doubt the 
Court would have been satisfied. 
Indeed the old Court sometimes 
talked about and acted as if that 
vas what it expected. Of course, 
they cannot, and should not, and 
did not, proceed that way, that 
is, according to judicial process. 
There is an administrative pro- 
cess. There is also such a thi 

as political process. Each tri- 
bunal proceeds in its own ap- 


propriate way, as Bradley, Gray, 


¢ 
Ul 


] ic] Wrec 
iegisiatures, 


nec 


y 











and Lamar recognized it must; 
and the legislatures proceed 
according to the political process, 
what Stone called “the processes 

f democratic government.” 
The t and the need for 
elf-restr arose partly m 
he fact that these other appro- 
e processes were unfamiliar 














» 


~ 
. 
URED 


ny 





oO 
y Available 






—E AND 
NEW 
|, Hackenet 
A743" 
(ad 











oq TITLE SERVICE 


This Company operating throughout 
the State of New Jersey is engaged 
exclusively in providing a real estate 
title service. 


To attorneys it 


competent and cooperative service in 
€xamining, insuring and closing titles. 


Largest Title Plants in the State 


NEW JERSEY REALTY | 
TITLE INSURANCE CO. 
830 BROAD ST. «¢ NEWARK 1, N. J. 


Trenton Office 
11 SO. CHANCERY LANE, TRENTON 8 


offers a prompt, 











ys 





Ss SE 





half century up to the new Court, 
just did not have the requisite 
faith in “the processes of demo- 
cratic government.” 

Had they had that faith, and 
if the democratic process was 
working, that is, if the statute 
before them was the result of 
that process, again they would 

had no need for self 
Deference to that pro- 
cess would have taken its place 
and served in stead. The 
“attitude of judicial humility”, 
which is Frankfurter’s phrase in 
his dissent in the Barnette case 
would be no more than the nat- 
ural consequence of such defer- 
ence in a body that is not itself 
elected, that is the only un- 
democratic organ in our govern- 
ment. On the other hand, if the 
democratic process was not work- 
ing and the statute before them 
could not be said to result from 
it, then there was no reason why 
the Court should not feel perfect- 
ly free to compare the statute 
with the standard required by 
the Constitution. There would be 
no reason for exercising self 
restraint. The non-existence of 
the democratic process would be 
the precise equivalent of the old 
Court’s lack of any confidence 
belief in it. The Court may 
well treat a statute that is not 
the result of the democratic pro- 
cess with no more respect and 
no more restraint than a Court 
which had no respect for that 
process treated all statutes. 

It is along this line, not so over 


have 


etre int 
restralnt. 


ite 
1ts 





or 


simply, of course, that the pres- 
ent Court, I believe, is discover- 
ing the basis for the self restraint 
of which Stone spoke. It is new 
in a sense, and it has to be dis- 
covered gradually. But it is not 
rel. It has lain, partly explicit 
and always implicit, in the minds 
of those who did not agree with 
the Court’s expansion of due 
1890 and of those who 
differed ever since. 
It is now on the way 


nov 


process in 
dissented or 


of becoming 


he constitutional doctrine of the 
rese Court. At its present 
age development, it can 
best, I ink, be stated in three 
ropositions, each stated too 
oald 1 subject to refinement 
and development 
1) Where the democratic pro- 
‘ess is working and the 
statute, ordinance, order, or de- 
cision is not its result, the Court 
s free to make up its own mind 
without the exercise of any self 
restraint 


basis on which the 
invalid state 
of interstate com- 
merce even when Congress has 
n acted. Stone stated in 
South Carolina Highway Depart- 

3arnwell Brothers* in 


a iootnote, 


“Underlying 
has been the 
expressed in 


This is the 
Court has 


regulations 


held 


10t SO 


ment 








rule 
often 


the stated 
thought, 
judicial opinion, 


that when the regulation is of 
such a character that its 


burden falls principally upon 
those without the state, legis- 
lative action is not likely to 
be subjected to those political 
restraints which are normally 
exerted in legislatures where 
it affects adversely some inter- 
ests within the state.” 

This is also the basis for setting 
aside state taxes on interstate 
commerce. 

Likewise it is the basis of Mar- 
shall’s distinction between a fed- 
eral tax on state instrumental- 
ities and a state tax on national 








11. 
12 
8. 1 concurring in Duck 
rth $. at 400-1. 
% i See $ f n MeGoldrick ¥ 




















tone’s footr 
Berwind-White Co., 3 


instrumentalities, in McCulloch 
v. Maryland.” 

Byrnes relied on this propo- 
sition in the Edwards case," 
where the indigent persons act 
of Califortta-was held invalid, 

“Moreover, the indigent non- 

residents who are the real 

victims of the statute are 
deprived of the tpportunity to 


exert political pressure upon 
the California legislature in 
order to obtain a change of 


policy.” 

And we may add what Holmes 
said in Law and the Court,” on 
the need for national views 
against local policies. 

(2) When the legislature at- 
tacks the democratic process it- 


self, the Court need not feel 
unduly self-restrained. 
So far as I know, the first 


suggestion to this effect came 
from Stone in his footnote in his 
opinion for the Court in United 
States v. Carolene Products Com- 
pany.” He said only that it was 
unnecessary to consider the 
proposition, but his citations 
leave no doubt that the Court 
has been, and will continue to be 
far more tough on such legis- 
lation than, for instance, on 
economic restraints. 

“It is unnecessary to con- 
sider now whether legislation 
which restricts those political 
processes which can ordinarily 
be expected to bring about 
repeal of undesirable legisla- 
tion, is to be subjected to more 
exacting judicial scrutiny under 
the general prohibitions of the 
Fourteenth Amendment than 
are most other types of legis- 
lation. On restrictions upon 
the right to vote, see Nixon v. 
Herndon, 273 U. S. 536; Nixon 
v. Condon, 286 U. S. 73; on 
restraints upon the dissemi- 
nation of information, see Near 
v. Minnesota ex rel. Olson, 283 


U. S. 697, 713-714, 718-720, 722; 
Grosjeun v. American Press 
Co., 297 U. S. 233; Lovell v. 


Griffin, supra; on interferences 
with political organizations. 
see Stromberg v. California, 
supra, 369; Fiske v. Kansas, 
274 U. S. 380; Whitney v. Cali- 


HH ‘ (5 t m4 et t 4 


fornia, 274 U. S. 357, 373-378; 
Herndon v. Lowry, 301 U. S. 
242; and see Holmes, J., in 
Gitlow v. New York, 268 U. S. 
652, 673; as to prohibition of 
peaceable assembly, see De 
Jonge v. Oregon, 299 U. S, 353, 
365. 

“Nor need we enquire 
whether similar considerations 
enter into the review of stat- 
utes directed at particular re- 
ligions, Pierce v. Society of 
Sisters, 268 U. S. 510, or na- 
tional, Meyer v. Nebraska, 262 
U. S. 390; Bartels v. Iowa, 262 
U. S. 404; Farrington v. Toku- 
shige, 273 U. S. 484, or racial 
minorities, Nixon v. Herndon, 
supra; Nixon v, Condon, supra: 
whether prejudice against dis- 
crete and insular minorities 
may be a special condition, 
which tends seriously to cur- 
tail the operation of those 
political processes ordinarily 
to be relied upon to protect 
minorities, and which may call 
for a correspondingly more 
searching judicial inquiry. 
Compare McCulloch v. Mary- 
land, 4 Wheat. 316, 428; South 
Carolina v. Barnwell Bros., 303 
U. S. 177, 184, n. 2, and cases 
cited.” 

(3) The burning questions 
cluster around the converse of 
the above. Where the democratic 
process is working and the ques- 
tion before the Court is whether 
it will declare invalid a statute 
which is clearly the result of the 
working of that process, what is 
then its function? Has it any 
function? Should the Court’s 
self restraint be complete? If not 
complete, how far should the 
Court go to set itself up, with 
its back to the text of the Con- 
stitution, against the democratic 
process? 

These are the questions that 
are now being debated by the 
Court. There is no point in para- 
phrasing the discussion far. 
Here are the most important 
passages in the debate. No doubt 
there are significant phrases 
here and there through the last 
volumes of the reports, and 
equally significant votes, con- 
curring and dissenting and even 
joining in silence in the decision. 


SU 


few 








(Continued in next week’s issue) 
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In 


a suit to recover under the 
eral Employees Liability Act, 


GESTS OF RECENT 
OPINIONS plaintiff has the burden of 
Saeesier Maeah proving negligence on the part 


ied from page 2) | OL > defendant and that there 
was a causal connection between 
nat ] and the death 
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sel fee is inadequate; and that 
the failure to order the payment 
of “suit money” was erroneous. 

As to the counsel fee this court 
sees no reason to interfere with 
the decision of the triaf court. 
On the question of “suit money’ 


it is to be observed that it is 
not mentioned at all in the 
opinions of this court, but that 
the words “suit money” occur 
only in the decree of reversal 
and remittitur drawn by counsel 


», and, moreover, the 
‘tion to the court 
decree of reversal 
“suit money.’ 
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Tax Group Is Warned That Ceil- 
ing Is Necesary If Industry 
to “Stay Solvent 





Philadelphia (CCNS)—A pro- 
posed 22nd amendment to the 
constitution, limiting the federal 
income taxes to 25 per cent, was 
the subject of a lengthy discus- 
sion by State Representative 
Harry E. Trout, Lancaster, at the 
first of the current year’s weekly 
meetings of the Tax Group. 

Pointing out that there is com- 
plete agreement among sub- 




















Proposed 22nd Amendment to Limit Taxation 


payer. Individual income, 93 per 

cent; 1.4 per cent left to the 

taxpayer. Death, 77 per cent; 1 

mill left to the taxpayer, 
Proposed maximum: 


Corporation income, 25 per 
cent; 75 per cent left for the 
taxpayer. Individual income, 25 
per cent; 56.25 per cent left for 


the taxpayer. Death, 25 per cent; 
42.20 per cent left for the tax- 
payer. 

It is well to think into postwar 
conditions, he said. We are the 
only major nation with a written 
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——— appellant n of he reports; and men of 
NOTICES spondent yrdinat reason and fairness 
r & Dwver: could not on such evidence af- 
4 James F firm the proposition of scienter. 
A ling of scienter would be 
meee P ' ee nerest surmise and con- 
wa ainsi? st ad ecture; and so there was no 
artial disabi nvokes the urin- 
arm, compensable “ 
‘ 3 y be liable for 
senpenane Act and wa epresentation made with- 
oe enrs a K ledge of its truth o1 
e sa t is coupled with an 
oo , on é on or implied affirmation 
; ) had ee ee i known to be true of 
. eportes ul _— 5 knowledge. This doc- 
ee dite — f not apropos. The mis- 
was __, | represente irged here has 
ue at! reference o the phy- 
I 1 - r wal u certification to defend- 
le right a as 
dent. The action |” 
Affirmed. 
ne o t Case 
REAL PROPERTY — SALES — 
. e Cou eid Ul Capacity to make a valid con- 
tangibl e evidence tract of sales is not dependent 
ww the r esenta- on the holding of absolute title 
was kn ngly and such contract may be 
ndant ad ed valid, if made in good faith 
received I I and without fraud or imposi- 
cifically there is 1 tion upon the vendee. 
disability.” T I - | PLEADING—DECEIT—In action 
. es avec for deceit complaint must} 
sullered a fracture allege defendant lied, knew he | 
€ union Nad take! lied, intended plaintiff to rely 
Cees on the _ falsehood, plaintiff | 
‘DD acted in reliance thereon and 
\P [ R A | S A L S was thereby damaged. 
rery Court and Judicial emeesten trom on pinion & 
tibunal, as well as in Burling e&. & J.. rende red 0 
heritance Matters, our September 22, 1944. Cape May 
praisals are accepted. County Circuit Court. Freas v. 
more than half a cen- Scott. For plaintiff: Lewis T 
ry our own records are - ; ‘ 
mplete, Ste s. For defendant: T. Millet 
Han 
iS Schlesinger Company Motion has been made to 
strike ¢ t here! n both 
‘x Bidg., Newark 2, N. J. ||. ivolous and sham. 
MArket 2-6500 | The complaint alleges that on 
Is mber 8th, 1943 the plain- 
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tiff delivered $500 to the defend- 
ant on defendant’s representa- 
tion that he was the owner of 
certain land and premises; that 
defendant was not in fact the 
owner, legally or equitably, and 
had no agreement with the true 
owner to purchase the premises 
and therefore could not legally 
snter into any agreement to sell 
the said land and _ premises. 
Plaintiff therefore demands $500 
and inte 

From the affidavits, the undis- 
puted facts appear to be that 
the premises were sold at a pub- 
lic auction, both plaintiff and 
defendant were present and put 


rest. 


in bids, defendant put in the 
high bid of $1,500 and the 
auctioneer accepted a deposit 


from him on account of the pur- 
chase price, that’ thereafter 
plaintiff offered to purchase the 
property from defendant for 
$2,000, that defendant accepted, 
and plaintiff thereupon gave him 
$500 deposit in question. 
Defendant subsequently ac- 
quired title from the owner of 
record. No allegation is made of 
refusal or failure of the de- 
ndant to convey title to the 
1intiff. 
A contract of sale 


the 





may be valid 


and enforced if made in good 
faith by the vendor, notwith- 
standing the subject matter is 
realty to which the vendor has 
no title, at least where he is so 
situated as to be able to convey 
at the proper time, or where the 
vendee is acquainted with the 
facts or has not been induced to 


concealment 
pacity 


1ase through 


srepresentations. Ca 


pure 
or mi 


] 





to make a valid contract of sale 
is not dependent cn the holding 
of absolute title and such a 
contract may be valid and en- 
i forced, if made in good faith 


without fraud or imposition 
ced on the vendee. 


|} Further the 


j}and 
y t 


prat 


complaint is defi- 


cient. The action is grounded in 
| dece nd as such must allegs: 
| wi reasonable certainty tha 
| defe dai made some repre- 
j}sentation to plaintiff meaning 


uld act upon it; that 


representation was 


fendant knew 





| false; tl plaintiff 
reliance thereon believing it wa 
|true and was thereby injured. 
The falsity of material allega- 
tions and the insufficiency of 
he com ape t is apparent. The 
motion to strike the complaint 
is granted with resulting judg- 
ment for the defendant and 


costs 


INSURANCE—Where a policy is 
delivered by an insurer to the 
insured, a provision therein 
acknowledging payment of the 
first premium estops the in- 
surer from setting up non- 
payment. 

—Where a policy is delivered 
conditionally, the provisions or 
statements thereon are not 
binding upon the insurer in 
any way until the conditions 
have been met by the insured. 

CONTRACTS—A meeting of the 
minds is necessary to the cre- 
ation of a contract. 


igested from an opinion by 
Colie, J., rendered September 14, 
1944. N. J. Court of Errors ‘and 
Appeals. hege-siangs New York 
Life Ins. Co. For appellant: Carey 


& Lane. 
Haight, 


For | pene: Wall, 


, & Hartpence. 








Supreme and U. §. District 
JUDGMENT SEARCHING 


AND ABSTRACTING 
ALL TRENTON SERVICES 


W. Coe McKeeby 


24 Branford Place, Newark, N. J 
Tel. MArket 3-4232 - 4233 














This is an appeal from a 
directed verdict for defendant. 
Dr. George. Berrien applied to 
defendant for a $10,000 life in- 
surance policy. Some time later 
defendant-wxate a policy which 
its agent, Bradford, took to Dr. 
Berrien and advised him that 
the defendant wanted to charge 
a rate higher tRan standard. 
The doctor refused to accept the 
policy on that basis. The agent 
then suggested that Doctor Ber- 
rien examine the benefits of the 
policy as compared with others 
The doctor took the policy and 
signed the following receipt. 
“Receipt for policy delivered for 
Inspection.” “Said policy is de- 
livered to me and received by 
me for inspection only, and I! 
hereby agree that said company 
shall incur no liability there- 
under unless the first premium 
thereof shall have been paid in 
full to, and accepted by, said 
company during my lifetime and 
then only Subsequently 
Bradford called to take back the 
policy and was told by the doctor 
that he was too busy and would 


mail it back later. This was re- 
peated again. The policy not 
being received Bradford tele- 


phoned and was then informed 
the doctor had died. The policy 
was found in the doctor’s effects. 


t the time of the ruling com- 
plained of there was in evidence, 
in addition to the above, the 
policy itself. The policy contain- 
ed a provision that “This con- 
tract is made in consideration 
of the application therefor and 
of the payment advance of 


in 
50, the receipt 
acknowledged 
maintaining this policy for 
the period terminated on the 
7th day of August, 1942.” 
Appellant’s theory is that since 
doctor had the policy, de- 
livery is presumed and therefore 
therein acknowl- 


receipt of the fir 


the sum of $295 
whereof is hereby 


provision 


edging prem- 


im estopped the compa from 
interposing the defense of non 
payment and the defer of con- 
ditional deliver A poli on- 

knowledgme of 
the fiz t ) 
he issuing ¢ 
g up no pa 





California Bar Gets Army 
And Navy Award 


Los Angeles (CCNS)—The War 
and Navy Departments have pre- 





sented the State Bar of Cali- 
fornia with certificates. of ap- 
preciation in recognition of the 


work of California lawyers in 


behalf of service men, 
and their 


veterans, 
families, 

Members of the state Bar and 
affiliated associations have given 
free service to more than 55,000 
cases since the program began 
about a year ago. In recent 
months the number of free cases 
for service personnel has in- 
creased 100 to 300 per cent. 











premium in order to avoid lia- 
bility. This on the basis of 
a contract between the parties. 
The premium question, there- 
fore, is what was the contract 
between these parties at the 
time of Dr. Berrien’s death. 


When the company issued and 
tendered a policy diff from 
that which was applied for, it 
was in legal contemplation, mak- 
ing a counter offer. Before that 
counter offer could ripen into 
a contract, its terms had to be 
accepted. That never done. 
There was no meeting of the 
minds. The only meeting of the 
minds at that time was on the 
terms of the receipt, to the effect 
that the policy was delivered for 
nspection only and without lia- 


is 


Tering 


was 


bility until the performance of 
certain conditions. The proof is 
conclusive that delivery was 
conditional; that Dr. Berrien 
never met the conditions, and 
consequently the policy never 
took effect as a contract binding 
upon the company in any re- 


spect 


Affirmed with costs 
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